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These case summaries are issued for the convenience of the public, the bench, and the 
bar. They are a brief statement of the court’s holdings and are not to be considered 
headnotes or syllabi. Copies of opinions are available from the particular county's clerk 
of courts. The full text of each opinion will be available on the Ohio Supreme Court’s 
website at http://www.supremecourt.ohio.gov/rod/docs/?source=2. 
 
 
Case Name:  Mary Campbell v. Ohio Department of Job and Family Services 
Case No:  Montgomery App. No. 28499; T.C. Case No. 2018-CV-5910 
Panel:    Welbaum, Hall, Tucker 
Author:   Michael T. Hall 
Summary:  After an administrative appeal was filed in the trial court, the 

appellant, who was a resident of a nursing home, died; a Civ.R. 25 
motion to substitute the executor of the estate for the deceased 
appellant was properly and timely filed, and the trial court erred by 
not granting the motion. The trial court also erred in concluding that 
it lacked jurisdiction over the administrative appeal from a decision 
of the Ohio Department of Job and Family Services (ODJFS), 
because an amended notice of appeal which substituted the 
administrator of the estate for the original appellant/decedent was 
not filed. But the trial court did not err by concluding, in the 
alternative, that the ODJFS properly denied a state hearing on the 
appellant’s application for Medicaid benefits. The decedent’s health 
care power of attorney was for health care decisions, not financial 
decisions, and did not authorize her agent to designate a 
representative for the purpose of a Medicaid coverage appeal.  
Judgment reversed and remanded for the trial court to enter 
judgment in favor of ODJFS for the reasons stated in the opinion. 

 
Case Name:  George Kirby, Jr., et al. v. Virgil Oatts, et al. 
Case No:  Montgomery App. No. 28455; T.C. Case No. 2017-CV-5581 
Panel:   Welbaum, Donovan, Hall  
Author:  Jeffrey M. Welbaum 
Summary: The trial court correctly determined that it did not have jurisdiction 

over appellant-board’s declaratory judgment, replevin and 
conversion claims because the relief sought may only be determined 
through a quo warranto action under R.C. 2733.05 and R.C. 2733.06. 
Standing in quo warranto actions is given exclusively to the attorney 
general, county prosecuting attorneys, and persons claiming 
entitlement to public office. Since the board had no standing to bring 
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a quo warranto action, the trial court erred when it stayed its claim 
for injunctive relief and damages under R.C. 5312.13 on the basis of 
judicial economy. The trial court’s stay did not promote judicial 
economy, but hindered it, as it likely halted the claim indefinitely. The 
judgment of the trial court dismissing the board’s declaratory 
judgment, replevin, and conversion claims is affirmed. The trial 
court’s order staying the board’s claim for an injunction and damages 
under R.C. 5312.13 is vacated, and the matter is remanded to the 
trial court for further proceedings on that claim. 

 
Case Name:  Patricia A. Brown v. Harlan Burnett, et al.  
Case No:  Clark App. No. 2019-CA-57; T.C. Case No. 2015-CV-207 
Panel:   Donovan, Hall, Welbaum  
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in failing to allow testimony from appellant’s 

experts about the age of mold that was present in property that 
appellees sold to appellants.  While the experts were qualified to 
discuss mold, and should have been allowed to identify mold on parts 
of the house other than the interior wall cavities, that was not the 
relevant issue.  The issue was when the mold was present, which 
might have supported an inference that appellees had actual 
knowledge of the mold.  However, appellant failed to make an 
appropriate proffer of the experts’ testimony.  Even if this were 
otherwise, appellant’s experts were unable to give any specific 
testimony about when mold might have been present, so any 
potential error would have been irrelevant and harmless.  The trial 
court also did not abuse its discretion in allowing lay opinion 
testimony from a fact witness.  Judgment affirmed.  

 
Case Name:  Village of Saint Paris v. Michael Anthony Galluzzo  
Case No:  Champaign App. No. 2019-CA-19; T.C. Case No. 2019-TRD-928 
Panel:   Tucker, Donovan, Froelich      
Author:  Michael L. Tucker 
Summary: Following a jury trial, appellant was convicted of driving a motor 

vehicle without a license and driving with a suspended license.  
Appellant has not made a transcript of the trial part of the appellate 
record.  On this record, it appears that appellant was cited by a police 
officer employed by the village in which the conduct at issue 
occurred, and the trial court’s jurisdiction includes this village.  Thus, 
appellant’s jurisdictional attack is without merit.  Appellant did not file 
a motion to suppress asserting a Fourth Amendment violation; thus, 
this issue is not before this court.  The record does not support 
appellant’s assertion that he was charged and convicted under out-
of-date or otherwise invalid ordinances.  The record also does not 
support appellant’s contention he was not provided discovery. 
Appellant’s remaining assignments of error relate to evidence 



 2nd District Court of Appeals Case Summary, January 31, 2020 Page 3 

excluded at trial and alleged judicial bias; without a transcript, the 
regularity of the trial must be presumed, and these assignments of 
error must be overruled.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Justin K. Smith 
Case No:  Montgomery App. No. 28417; T.C. Case No. 2018-CR-4830 
Panel:   Welbaum, Hall, Tucker       
Author:  Michael L. Tucker 
Summary: Defendant-appellant’s counsel filed a brief under the authority of 

Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 
(1967).  A thorough review of the record reveals no arguably 
meritorious appellate issues.  Judgment affirmed. 

 
Case Name:  Tax Ease Ohio LLC v. Rick Wells, et al 
Case No:  Montgomery App. No. 28376; T.C. Case No. 2016-CV-3207 
Panel:   Welbaum, Hall, Tucker 
Author:  Michael L. Tucker 
Summary: Appellants appeal from the trial court’s grant of summary judgment 

in favor of appellee in this tax foreclosure action.  The trial court did 
not abuse its discretion by not striking a portion of an affidavit filed in 
support of appellee’s summary judgment motion.  The affiant had 
sufficient personal knowledge that appellee possessed the tax 
certificates at issue.  The trial court did not err by entering summary 
judgment in favor of appellee because the Civ.R. 56 record 
established there was no genuine factual dispute that appellee was 
the holder of the tax certificates.  Finally, appellants have not shown 
that R.C. 2329.192 is unconstitutional on its face or as applied in this 
case.  Judgment affirmed.  

 
Case Name:  State of Ohio v. Anthony Vaughn  
Case No:  Montgomery App. No. 28409; T.C. Case No. 2018-CR-818 
Panel:   Tucker, Donovan, Froelich          
Author:  Mary E. Donovan 
Summary: The trial court did not err when it overruled appellant’s motion to 

suppress as it related to the creation and administration of the 
photospreads used to identify him as the perpetrator of a bank 
robbery.  The trial court did not err when it overruled appellant’s 
motion to suppress evidence obtained as a result of the search 
warrant.  The trial court did not err when it permitted a forensic 
scientist to testify as an expert in the field of materials 
composition/comparison.  Appellant’s trial counsel was not 
ineffective for failing to request a limiting jury instruction pursuant to 
R.C. 2933.83(C)(3) because no evidence of noncompliance with the 
requirements of R.C. 2933.83 was adduced.  Appellant’s conviction 
for robbery was not against the manifest weight of the evidence.  
Judgment affirmed. 
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Case Name:  Randy Flaugher v. Bonnie Flaugher 
Case No:  Miami App. No. 2019-CA-5; T.C. Case No. 1998-DR-50  
Panel:    Tucker, Donovan, Froelich 
Author:   Jeffrey E. Froelich 
Summary:  The trial court did not err by vacating the spousal support and 

property division portions of a 1998 divorce decree based on former 
wife’s 2018 motion challenging the trial court’s jurisdiction over her 
person. It was undisputed that former wife never resided in Ohio and 
was served only via publication in an Ohio newspaper. Because 
portions of the judgment were void for lack of jurisdiction, the trial 
court properly analyzed former wife’s motion as one under common 
law rather than under Civ.R. 60(B). Laches and estoppel are not 
viable defenses to a void judgment, and the trial court did not err by 
declining to exercise its equitable powers to deny former wife’s 
motion due solely to long delay. Judgment affirmed. 

 
 
Case Name:  State of Ohio v. Raphael Ojezua 
Case No:  Montgomery App. No. 28118; T.C. Case No. 2016-CR-531/1  
Panel:    Donovan, Froelich, Hall 
Author:   Jeffrey E. Froelich 
Summary:  After appellant was shot in his own residence, police officers 

obtained a search warrant for his entire residence; the warrant 
included authorization to search for drugs and currency.  The trial 
court did not abuse its discretion in denying appellant’s motion to 
suppress evidence obtained from the search of his residence 
conducted pursuant to a search warrant.  Although the judge who 
issued the warrant did not have a substantial basis to conclude that 
the affidavit established probable cause to believe that drugs and 
currency likely would be found in the residence or that evidence of 
the shooting likely would be found throughout the house, the good 
faith exception to the exclusionary rule applies.  Judgment affirmed. 
(Hall, J., concurring.) 
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DECISION AND FINAL JUDGMENT ENTRY RENDERED JANUARY 23, 2020: 
 
Case Name:  In re: G.W.  
Case No:  Montgomery App. No. 28580; T.C. Case No. A-2019-003569 
Panel:    Donovan, Hall, Welbaum 
Author:   Per Curiam 
Summary: The State did not properly invoke this court’s jurisdiction to review its 

discretionary appeal under R.C. 2945.67 and App.R. 5(C), where it 
failed to file its notice of appeal and motion for leave to appeal 
concurrently. We therefore lack jurisdiction and dismiss the appeal.  

 
DECISION AND ENTRY RENDERED APRIL 29, 2019: 
 
Case Name:  David M. Stuck v. Miami Valley Hospital, et al.  
Case No:  Montgomery App. No. 28233; TC Case No. 2017-CV-139 
Panel:    Welbaum, Froelich  
Author:   Per Curiam 
Summary: In a medical malpractice case, the trial court’s order granting partial 

summary judgment and dismissing one cause of action for 
declaratory judgment was final and appealable where the court 
certified that there was no just reason for delay under Civ.R. 54(B). 
The order did not resolve a provisional remedy under R.C. 
2505.02(B)(4), nor was it entered in a special proceeding under R.C. 
2505.02(B)(2), but was final under R.C. 2505.02(B)(1). This court 
therefore has jurisdiction to consider the merits of the appeal and 
cross-appeals.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
   
 
 


