
THE COURT OF APPEALS OF OHIO  

SECOND APPELLATE DISTRICT  

CASE SUMMARIES 
January 8, 2021 
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bar. They are a brief statement of the court’s holdings and are not to be considered 
headnotes or syllabi. Copies of opinions are available from the particular county's clerk 
of courts. The full text of each opinion will be available on the Ohio Supreme Court’s 
website at http://www.supremecourt.ohio.gov/rod/docs/?source=2. 
 
 
 
DECISION AND FINAL JUDGMENT ENTRY RENDERED SEPTEMBER 3, 2020: 
 
Case Name:  State of Ohio v. Jared Michael Glynn  

Case No:  Montgomery App. No. 28824; T.C. Case No. 2018-CR-2489  

Panel:    Tucker, Hall, Welbaum 

Author:   Per Curiam 

Summary: An order finding a criminal defendant competent to stand trial is not 
a final appealable order.  Appeal dismissed for lack of jurisdiction. 

 
DECISION AND ENTRY RENDERED SEPTEMBER 8, 2020: 
 
Case Name:  In re: D.M.S.  

Case No:  Montgomery App. No. 28783; T.C. Case No. A-2019-005809-0A 

Panel:    Tucker, Froelich, Welbaum 

Author:   Per Curiam 

Summary: A prosecutor may appeal as a matter of right the juvenile court’s 

denial of a discretionary bindover for lack of probable cause. Such a 

denial is the functional equivalent of a dismissal, similar to the 

mandatory bindover denial in In re A.J.S., 120 Ohio St.3d 185, 2008-

Ohio-5307, 897 N.E.2d 629, and is less like the denial of a 

discretionary bindover on amenability grounds, as in In re M.P., 124 

Ohio St.3d 445, 2010-Ohio-599, 923 N.E.2d 584. 

Ohio law appears unsettled as to whether an order that the 

prosecutor may appeal as a matter of right must also satisfy a 

statutory definition of a final order. To the extent it must, the order on 

appeal here satisfies the definition of and requirements for a 

provisional remedy under R.C. 2505.02(B)(4). This appeal will 

proceed. 

 

http://www.supremecourt.ohio.gov/rod/docs/?source=2
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DECISION AND FINAL JUDGMENT ENTRY RENDERED OCTOBER 5, 2020: 
 
Case Name:  State of Ohio v. Roger Dean Gillispie  

Case No:  Montgomery App. No. 28766; T.C. Case No. 1990-CR-2667  

Panel:    Donovan, Froelich, and Hall  

Author:   Per Curiam 

Summary: An order that partially resolves and partially defers resolution of a 
motion to disclose grand jury testimony until after additional 
proceedings is not an appealable provisional remedy under the 
circumstances presented here. The motion sought to aid in federal 
proceedings, and was therefore not “ancillary to” the dismissed 
criminal case in which it was filed. R.C. 2505.02(A)(3). Similarly, the 
order did not grant or deny the motion, and did not determine the 
action and prevent a judgment in favor of the State. All the elements 
of R.C. 2505.02(B)(4) concerning provisional remedies, and not just 
the lack of a meaningful remedy after judgment, must be satisfied. 
Here the ultimate question of whether grand jury testimony will be 
released has not been answered. The order is therefore not final. 
Appeal dismissed for lack of jurisdiction. (Hall, J., dissenting.) 

 

DECISION AND FINAL JUDGMENT ENTRY RENDERED NOVEMBER 3, 2020: 
 
Case Name:  In re: P.L.H.   

Case No:  Greene App. No. 2020-CA-19; T.C. Case No. C0049012 

Panel:    Tucker, Froelich, Welbaum 

Author:   Per Curiam 

Summary: The trial court’s resolution of a matter referred to a magistrate must 

satisfy certain requirements to be considered a final order, even after 

the recent amendment to Civ.R. 54(A). A judgment entry must 

include the trial court’s own order, in addition to adopting the 

magistrate’s decision; it must sufficiently address the pending issues 

so the parties may know of their rights and obligations from judgment 

entry; and it must resolve any pending objections. The formerly-

recognized requirement that the judgment entry be a document 

separate from the magistrate’s decision is no longer required after 

the language in Civ.R. 54(A) on which it was based was deleted. The 

other requirements are rooted in other sources and remain.  

The order on appeal here describes the magistrate’s decision and 

adopts it, and resolves objections. But it does not contain the trial 

court’s own order awarding custody of the child and formally 

resolving the pending custody matter between the parties. Appeal 

dismissed for lack of jurisdiction. 
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DECISION AND FINAL JUDGMENT ENTRY RENDERED DECEMBER 4, 2020: 
 
Case Name:  In re: Removal of Nan Whaley, et al.  

   City of Dayton, Ohio ex rel. Mark R. Winkle v. Michael DeWine, et 

al. 

Case No:  Montgomery App. No. 28855 

Panel:    Tucker, Froelich, Welbaum 

Author:   Per Curiam 

Summary: This court lacks original jurisdiction to hear Relator’s claims for 

declaratory judgment and prohibitory injunction concerning the 

constitutionality and enforcement of the Governor’s mask order or 

the City of Dayton’s mask ordinance. Although Relator labels these 

requests as mandamus claims, they fail to state a claim in 

mandamus. 

 Likewise, Relator’s attempt to institute a removal proceeding for local 

officials pursuant to R.C. 733.72(C) and R.C. 3.07 is not properly 

brought in this court in the first instance. Mandamus complaint 

dismissed in its entirety. 

 

OPINIONS RENDERED ON JANUARY 8, 2021: 

 
Case Name:  State of Ohio v. Gene A. Bozarth  
Case No:  Greene App. No. 2020-CA-21; T.C. Case No. 2019-CR-534  
Panel:    Donovan, Froelich, Hall 
Author:   Jeffrey E. Froelich 
Summary:  Appellant’s 30-month sentence for aggravated possession of drugs 

was not clearly and convincingly unsupported by the record; the 
record does not support appellant’s claim that that his due process 
rights were violated because the court relied on inaccurate 
information.  No ineffective assistance of counsel shown.  Judgment 
affirmed. 

  
Case Name:  State of Ohio v. Michael Raymond Green  
Case No:  Champaign App. No. 2020-CA-6; T.C. Case No. 2019-CR-211 
Panel:   Tucker, Hall, Welbaum     
Author:  Jeffrey M. Welbaum 
Summary: Following an independent review of the record as required by Anders 

v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967), 
we find that there are no issues with arguable merit for appellant to 
advance on appeal.  Appellate counsel’s potential assignment of 
error concerning the validity of appellant’s guilty plea lacks arguable 
merit because the record of the plea hearing indicates that the trial 
court complied with the requirements set forth in Crim.R. 11(C). 
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Appellant’s pro se arguments challenging his sentence and the 
indicted charges also lack arguable merit.  Judgment affirmed. 

 
Case Name:  Jay Bakhshi v. Richard Baarlaer, et al.  
Case No: Montgomery App. Nos. 28767 and 28768; T.C. Case No. 2017-CV-

2917 
Panel:   Tucker, Hall, Welbaum     
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in declining to enforce a promissory note 

and mortgage agreement, as there was a failure of consideration.  
The court also did not err in awarding damages for breach of a 
construction contract, as the contractor failed to substantially 
complete the project on time as agreed.  However, the court did err 
in computing the damages, and the case will be remanded for the 
court’s correction of a minor matter.  In addition, the court did not err 
in concluding that the contractor acted recklessly with respect to the 
breach of contract.  Finally, the court did not err in rejecting a quasi-
contract claim for services performed by a third party, as there was 
no agreement to pay her and she provided nothing of value.  
Judgment affirmed in part, reversed in part, and remanded for 
correction of the judgment entry. 

 
Case Name:  State of Ohio v. Levi Dalton Lambert  
Case No:  Montgomery App. No. 28655; T.C. Case No. 2018-CR-3041 
Panel:   Tucker, Hall, Welbaum    
Author:  Michael L. Tucker 
Summary: Appellant’s convictions for felony murder, improperly discharging a 

firearm at or into a habitation, and tampering with evidence were 
supported by sufficient evidence and were not against the manifest 
weight of the evidence.  Reckless homicide is not a lesser included 
offense of felony murder; thus the trial court did not err by not giving 
a reckless homicide instruction. Further, although voluntary 
manslaughter is a lesser included offense of felony murder, under 
the facts of this case, the trial court did not err in its refusal to give a 
voluntary manslaughter instruction.  Finally, the trial court did not err 
by not merging the improper discharge of a firearm conviction into 
the felony murder conviction.  Judgment affirmed.   

 
Case Name:  State of Ohio v. Joshua Edward Webb 
Case No:  Clark App. No. 2019-CA-60; T.C. Case No. 2017-CR-68 
Panel:   Tucker, Froelich, Welbaum    
Author:  Michael L. Tucker 
Summary: Appellant’s counsel filed a brief under the authority of Anders v. 

California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967).  A 
thorough review of the record reveals no arguably meritorious 
appellate issues.  Judgment affirmed.    
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Case Name:  State of Ohio v. Carlos Broadus 
Case No:  Montgomery App. No. 28650; T.C. Case No. 2018-CRB-7067 
Panel:   Tucker, Donovan, Hall   
Author:  Michael L. Tucker 
Summary:  Appellant’s conviction for violating a protection order was not against  

the manifest weight of the evidence and, as such, was based upon 
sufficient evidence.  Judgment affirmed. 

 
 
 
Case Name:  Tonya C. Johnson v. Donald W. Johnson  
Case No:  Clark App. No. 2020-CA-25; T.C. Case No. 2018-DR-783 
Panel:   Tucker, Donovan, Hall       
Author:  Mary E. Donovan 
Summary:  The trial court erred in failing to address Husband’s retirement 

benefits in its distribution of marital property.  Because the issue of 
spousal support can be determined only after an equitable division 
of marital property, R.C. 3105.171(C)(3), the court’s distribution of 
the retirement account on remand will necessarily require it to 
reconsider the issue of spousal support. The trial court’s order 
making Husband responsible for “all outstanding bills associated with 
the prior marital residence” did not set forth with sufficient specificity 
what he was required to pay. Judgment reversed and remanded. 
(Tucker, P.J., concurring.)   

 


