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Case Name:  State of Ohio v. Darren M. Powlette 
Case No:  Montgomery App. No. 28513; T.C. Case No. 2018-CRB-2241 
Panel:    Donovan, Froelich, Hall  
Author:   Michael T. Hall 
Summary: The evidence was insufficient to support the trial court’s finding that, 

during the dates listed in the complaint, appellant’s advertising his 
“bed and breakfast” for prospective rental was contrary to Miami 
Township Zoning Resolution Article 8, Section 801, which prohibits 
use of his property as a “bed and breakfast” without a conditional-
use certificate. Although the appellant advertised a farmhouse on his 
property as a “bed and breakfast” for a period of time, and he 
intended for it to be used as a bed and breakfast, there was no 
evidence that it was occupied by guests during the relevant dates. 
Amendment of the dates in the charging complaint to include conduct 
that occurred after the charges were filed was error in that the 
amendment changed the charged offense in violation of Crim.R. 
7(D). Judgment vacated. 

 
Case Name:  State of Ohio v. Warren D. Pack 
Case No:  Montgomery App. No. 28459; T.C. Case No. 2017-CR-3467/1 
Panel:    Tucker, Froelich, Hall 
Author:   Michael T. Hall 
Summary:  The trial court correctly found that a federal agent was not required 

to re-administer Miranda warnings and obtain a waiver prior to 
interviewing the appellant at the police department. Kettering police 
officers had advised the appellant of his Miranda rights and obtained 
a waiver less than two hours earlier at the scene of a traffic stop, and 
that advisement and waiver were not “stale” when the agent 
interviewed the appellant. In addition, the appellant’s challenges to 
the length of his 12-month prison sentence and to the calculation of 
jail-time credit are moot because he already has completed the 
sentence. Judgment affirmed.  
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Case Name:  State of Ohio v. Warren D. Pack 
Case No:  Montgomery App. No. 28460; T.C. Case No. 2018-CR-2282/2 
Panel:    Tucker, Froelich, Hall 
Author:   Michael T. Hall 
Summary: Where the appellant’s only arguments challenge the calculation of 

jail-time credit and the length of a prison sentence that he has 
completed, there is no available remedy. Appeal dismissed as moot. 

 
Case Name:  State of Ohio v. Kylen Gregory  
Case No:  Montgomery App. No. 28695; T.C. Case No. 2017-CR-2286/1 
Panel:   Donovan, Froelich, Welbaum     
Author:  Jeffrey M. Welbaum 
Summary: The juvenile court did not abuse its discretion in making certain 

factual findings concerning appellant’s amenability for rehabilitation 
within the juvenile system.  Although the court’s finding on one factor 
in R.C. 2152.12(D) was incorrect, any error was harmless, as it 
involved a minor point, and the court relied more heavily on other 
factors, including a psychological evaluation of appellant. 
Furthermore, the court’s decision that appellant was not amenable 
to rehabilitation in the juvenile system was not an abuse of discretion, 
nor was it against the manifest weight of the evidence.  Judgment 
affirmed. 

 
Case Name:  Christina Rathburn v. Gina Watson 
Case No:  Montgomery App. No. 28700; T.C. Case No. 2019-CV-6045 
Panel:   Donovan, Froelich, Welbaum     
Author:  Jeffrey M. Welbaum 
Summary: The trial court’s judgment adopting the magistrate’s decision denying 

appellant’s petition for a civil stalking protection order (CSPO) must 
be affirmed because the appellant: (1) failed to file objections to the 
trial court’s adoption of the magistrate’s decision; (2) failed to file a 
transcript of the full evidentiary hearing on the CSPO petition; and 
(3) improperly raised an ineffective assistance claim in her reply brief.  
Judgment affirmed. 

 
Case Name:  Frank Feight, et al. v. Dennis Brooks, et al. 
Case No:  Montgomery App. No. 28684; T.C. Case No. 2018-CV-1708 
Panel:   Tucker, Froelich, Hall 
Author:  Michael L. Tucker 
Summary: The trial court erred by holding that a settlement agreement between 

appellants and two of the appellees was enforceable, because some 
of the material terms of the agreement were ambiguous; despite the 
trial court’s recognition of the ambiguity, the court did not resolve the 
threshold question of whether the parties to the agreement achieved 
a meeting of the minds.  Regardless, the trial court did not commit 
an abuse of discretion by sustaining a motion in limine to exclude 
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certain evidence that appellants sought to introduce in support of 
their claim of fraudulent inducement.  Because the evidence in 
question did not exist at the time appellants executed the agreement, 
the evidence was irrelevant for the purpose of determining the 
parties’ intentions with respect to the ambiguous provisions of the 
agreement.  Judgment reversed in part, affirmed in part, and 
remanded for further proceedings. 

 
Case Name:  State of Ohio v. Bret Merrick 
Case No:  Greene App. No. 2019-CA-52; T.C. Case No. 2018-CR-691 
Panel:   Tucker, Froelich, Hall    
Author:  Michael L. Tucker 
Summary: Anders appeal.  A thorough review of the record reveals no arguably 

meritorious appellate issues regarding appellant’s negotiated plea or 
his sentence.  Judgment affirmed.    

  
Case Name:  State of Ohio v. Timothy James Barnard 
Case No: Champaign App. No. 2019-CA-27; T.C. Case Nos. 2017-CR-164 

and 2019-CR-130 
Panel:   Tucker, Donovan, Hall        
Author:  Mary E. Donovan 
Summary: Anders appeal.  The trial court made all the required consecutive-

sentence findings at the sentencing hearing, and we cannot clearly 
and convincingly find that the record failed to support the trial court’s 
findings. Upon review of the record, there are no arguably 
meritorious claims for review.  Judgments affirmed. 

 
Case Name:  State of Ohio v. Kimberly Robinson  
Case No:  Montgomery App. No. 28617; T.C. Case No. 2019-CRB-2855 
Panel:   Donovan, Froelich, Welbaum         
Author:  Mary E. Donovan 
Summary: Appellant’s conviction for assault was supported by sufficient 

evidence and was not against the manifest weight of the evidence.  
The State established by proof beyond a reasonable doubt that 
appellant had not used force in self defense, defense of another, or 
defense of her residence. The Castle Doctrine did not apply as the 
bailiff/complainant was in possession of a lawful order of eviction.  
Judgment affirmed. 

 
Case Name:  State of Ohio v. Tajrae Marquis Green   
Case No:  Montgomery App. No. 28614; T.C. Case No. 2018-CR-4618  
Panel:    Tucker, Donovan, Froelich 
Author:   Jeffrey E. Froelich 
Summary:  Appellant was convicted of aggravated burglary.  The trial court did 

not err in denying appellant’s motion to suppress the eyewitness 
identification.  Appellant’s conviction was based on sufficient 
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evidence and was not against the manifest weight of the evidence.  
The detective’s comments that appellant was a suspect in other 
daytime burglaries did not deprive him of a fair trial; we presume the 
jury followed the trial court’s instructions to disregard those 
statements.  The trial court did not err in failing to give an instruction 
on alibi.  No cumulative error exists.  We presume the trial court 
considered the appropriate sentencing factors in imposing a ten-year 
sentence.  Judgment affirmed. 

 
Case Name:  In re C.R.   
Case No:  Montgomery App. No. 28842; T.C. Case No. 2018-3911  
Panel:    Tucker, Froelich, Hall 
Author:   Jeffrey E. Froelich 
Summary:  The trial court did not abuse its discretion in granting legal custody 

of child to maternal grandparents.  The evidence supported the trial 
court’s conclusion that legal custody to maternal grandparents was 
in the child’s best interest.  Judgment affirmed. 

 
 
 
 
 
 


