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Case Name:  State of Ohio v. Michael Vincent Johnson 
Case No:  Montgomery App. No. 29475; T.C. Case No. 2021-CR-4001 
Panel:   Donovan, Welbaum, Epley    
Author:  Jeffrey M. Welbaum 
Summary: Appellant’s double jeopardy protections were not violated when the 

trial court imposed separate punishments for one count of discharge 
of a firearm on or near a prohibited premises and one count of 
felonious assault, as those offenses are not allied offenses of similar 
import that merge for sentencing. The State did not engage in 
prosecutorial misconduct when it elicited opinion testimony from a 
lay witness regarding the type of firearm used during the offenses in 
question, where the lay witness had sufficient personal experience 
with firearms and the testimony was helpful in explaining what the 
lay witness observed on the evening question. The State’s failure at 
closing argument to advise the jury of the physical-harm element 
required for appellant to be found guilty of second-degree-felony 
discharge of a firearm on or near a prohibited premises is not 
reversible error; the trial court included the physical-harm element in 
its jury instructions, and thus the error did not affect the outcome of 
trial. The trial court did not err by imposing consecutive sentences; it 
made the required findings under R.C. 2929.14(C)(4) and those 
findings are not unsupported by the record. The record did not have 
to include certified copies of appellant’s prior convictions in order to 
for the trial court to sentence appellant to mandatory prison time 
under R.C. 2929.13(F)(6), as the trial court was permitted to rely on 
the criminal record contained in appellant’s presentence 
investigation report. Lastly, all of appellant’s convictions were 
supported by sufficient evidence and were not against the manifest 
weight of the evidence. Judgment affirmed. 
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Case Name:  Darryl Everhart v. Merrick Manufacturing II LLC, et al. 
Case No:  Montgomery App. No. 29520; T.C. Case No. 2019-CV-1730 
Panel:   Tucker, Welbaum, Lewis    
Author:  Jeffrey M. Welbaum 
Summary: The trial court erred in dismissing appellant’s complaint under Civ.R. 

12(B)(1) for lack of subject matter jurisdiction.  The court’s decision 
was based on the statute of repose in R.C. 2305.10(C), which bars 
product liability claims that are not filed within the time specified in 
the statute.  However, this statute does not involve subject matter 
jurisdiction, which pertains to the court’s power to entertain and 
adjudicate a particular class of cases.  Instead, application of the 
repose statute involves the rights of the parties in a particular case.  
Furthermore, R.C. 2305.10(C) does not explicitly remove the 
common pleas court’s jurisdiction to hear cases.  Instead of focusing 
on subject matter jurisdiction, the trial court should have considered 
whether the complaint failed to state a claim.  Alternatively, if the 
court were going to consider evidence outside the complaint (as it 
did here), it should have allowed appellant to conduct discovery.  
Failure to do so was an abuse of discretion.  Judgment reversed and 
remanded.   

 
Case Name:  Sandeep Purohit v. Pooja Purohit 
Case No:  Montgomery App. No. 29477; T.C. Case No. 2019-DR-228 
Panel:   Tucker, Welbaum, Lewis    
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not abuse its discretion or commit any error in 

ordering that appellee was entitled to the court’s standard order for 
parenting time.  The court’s decision was based on sound reasoning 
and the evidence.  Judgment affirmed.   

 
Case Name:  State of Ohio v. Robert Harrison 
Case No:  Montgomery App. No. 29345; T.C. Case No. 2019-CR-3509 
Panel:   Tucker, Epley, Lewis     
Author:  Michael L. Tucker 
Summary: The jury was unable to reach a verdict on a count of rape of a child 

under age 13, but after post-trial negotiations, this count was 
dismissed, making any error in the trial court’s failure to grant a 
Crim.R. 29 motion for acquittal on that count moot.  Any error 
regarding the trial court’s failure to grant a Crim.R. 29 motion for 
acquittal on counts on which appellant was ultimately found not guilty 
created no prejudice to him. The trial court did not abuse its 
discretion when, under Evid.R. 613(B), it allowed extrinsic evidence 
regarding a witness’s prior inconsistent statements. The trial court’s 
failure to give a limiting instruction regarding the extrinsic evidence, 
which appellant also did not request, did not constitute plain error. 
Judgment affirmed.   
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Case Name:  State of Ohio v. Jamariyo L. Drane 
Case No:  Montgomery App. No. 29317; T.C. Case No. 2018-CR-4197 
Panel:   Tucker, Welbaum, Lewis     
Author:  Michael L. Tucker 
Summary: Following a bench trial, appellant was convicted of murder and other 

offenses. Inadmissible hearsay testimony was not admitted at trial 
and, as such, appellant’s assertion that his right to confront 
witnesses was violated is without merit. The trial court did not 
improperly allow the State to determine the admissibility of purported 
hearsay testimony. The State presented sufficient evidence to 
sustain the convictions.  Counsel did not provide ineffective 
assistance. Judgment affirmed. 

 
Case Name:  State of Ohio v. Aaron Cox  
Case No:  Montgomery App. No. 29522; T.C. Case No. 2020-CR-1814 
Panel:    Tucker, Welbaum, Epley 
Author:   Christopher B. Epley 
Summary:  State’s appeal from trial court’s grant of judicial release.  Appellee’s 

judicial release has since been revoked.  Appeal dismissed as moot.  
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Case Name: Johnny T. Duncan v. Stephen A. Schumaker 
Case No.   Clark App. No. 2022-CA-71 
Panel:   Tucker, Donovan, Lewis 
Author:  Per Curiam 
Summary: Relator, an inmate, could have challenged the respondent’s alleged 

breach of a plea agreement on direct appeal but instead moved to 
specifically enforce the agreement in the trial court. Because the 
doctrine of res judicata prevents relator from raising the same claim, 
his mandamus claim fails.  Motion for default judgment overruled. 
Writ denied. 

 


