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Case Name: In re J.M. 
Case No: Montgomery App. No. 28508; T.C. Case No. 2015-2833 
Panel: Froelich, Hall, Welbaum 
Author: Michael T. Hall 
Summary: The trial court acted within its discretion in awarding legal custody of 

Mother’s child to the child’s paternal aunt and uncle. The trial court 
thoroughly reviewed the evidence and considered the appropriate 
statutory factors when determining that awarding paternal aunt and 
uncle legal custody was in the child’s best interest. The trial court’s 
resolution of the best-interest issue was supported by the record and 
was not unreasonable, arbitrary, or unconscionable. Judgment 
affirmed. 

 
 

Case Name: State of Ohio v. Dion Earl Thaler 
Case No: Montgomery App. Nos. 28402 & 28403; T.C. Case Nos. 2017-CR- 

3796 & 2018-CR-2522 
Panel: Froelich, Hall, Welbaum 
Author: Michael T. Hall 
Summary: The trial court erred in convicting the appellant of three-year firearm 

specifications for displaying, brandishing, indicating that he 
possessed, or using a firearm to facilitate the offenses of vandalism 
and having a weapon while under disability. The record contains 
legally insufficient evidence to support a finding that the appellant 
displayed, brandished, indicated that he possessed, or used a 
firearm while committing the offenses. However, the record does 
support the trial court’s finding that the appellant had a firearm on or 
about his person or under his control while committing the offenses. 
Therefore, he is subject to a one-year firearm-specification sentence 
under R.C. 2941.141(A) rather than a three-year sentence under 

R.C. 2941.145(A). The State presented legally sufficient evidence to 
support a finding that the handgun at issue was operable and, 

http://www.supremecourt.ohio.gov/rod/docs/?source=2


2nd District Court of Appeals Case Summary, March 6, 2020 Page 2  

therefore, t h at the appellant was guilty of having a weapon while 
under disability. Finally, the trial court’s findings in support of partially 
consecutive sentences on the appellant’s substantive offenses of 
having a weapon while under disability, vandalism, and domestic 
violence are not impacted by a determination that he is subject to a 
one-year firearm-specification sentence rather than a three-year 
firearm-specification sentence. Judgment affirmed in part, reversed 
in part, and remanded for the trial court to impose a one-year firearm- 
specification sentence. 

 
Case Name: Thomas D. Stiffler, Trustee, et al. v. F.I.O.P. Associates, LLC 
Case No: Montgomery App. No. 28501; T.C. Case No. CVG1901283 
Panel: Froelich, Hall, Welbaum 
Author: Jeffrey M. Welbaum 
Summary: Appellees sought to recover possession of real estate sold to 

appellant under a land installment contract after appellant defaulted 
on monthly payments. The trial court found that appellant had not 
paid 20% toward the purchase price so as to avoid forfeiture and 
require foreclosure; the court’s calculation was based on payments 
allocable to principal only, excluding amounts submitted by appellant 
toward real estate taxes and property insurance premiums, pursuant 
to the court’s interpretation of the contract. The trial court did not 
abuse its discretion in reaching this conclusion. The trial court also 
did not err in finding that appellant breached the contract by failing to 
submit payments for the four months leading up to trial. Judgment 
affirmed. 

 
Case Name: State of Ohio v. Dakota L. Howell 

Case No: Greene App. No. 2019-CA-7; T.C. Case No. 2018-CR-669 
Panel: Tucker, Donovan, Froelich 
Author: Michael L. Tucker 
Summary: Appellant was convicted of rape following a jury trial. The trial court 

did not err by overruling appellant’s motion to suppress statements 
he made to the lead detective. The trial court did not abuse its 
discretion in concluding that appellant’s direct testimony “opened the 
door” and allowed the State to impeach appellant’s credibility based 
upon previous allegations of sexual misconduct. Further, the trial 
court’s limiting instruction, to which appellant did not object, was 
appropriate to the situation. Appellant’s conviction was not against 
the manifest weight of the evidence and was supported by sufficient 
evidence. Appellant was not denied a fair trial based upon the lead 
detective’s testimony, to which there was no objection, that he 
attempted to locate appellant’s address through a law enforcement 
website. Finally, trial counsel did not provide ineffective assistance 
of counsel.  Judgment affirmed.  (Donovan, J., dissenting.) 
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Case Name: Dayton Public Schools v. Lisa Cummings Elmore, et al. 
Case No: Montgomery App. No. 28480; T.C. Case No. 2017-CV-3990 
Panel: Welbaum, Hall, Tucker 
Author: Michael L. Tucker 
Summary: The trial court confirmed an award entered by an arbitrator following 

the arbitration of appellant’s employment termination. Appellant’s 
union, as required by a collective bargaining agreement, pursued the 
arbitration on appellant’s behalf. Consequently, appellant lacks 
standing to appeal the trial court’s judgment.  Appeal dismissed. 

 

 
Case Name: State of Ohio v. Jeffrey E. Stevens 

Case No: Montgomery App. No. 28474; T.C. Case No. 1996-CR-395/1 
Panel: Tucker, Donovan, Welbaum 
Author: Mary E. Donovan 
Summary: The trial court did not err when it overruled appellant’s “Motion to 

Void/Vacate Sentencing Judgment.” Appellant’s claim that his life 
sentence for aggravated murder was void because the trial court 
failed to specify that he would be eligible for parole after 20 years is 
barred by res judicata. Additionally, because appellant failed to raise 
an allied offenses argument in his direct appeal, the argument is 
barred by res judicata. Judgment affirmed. 

 
 
Case Name: State of Ohio v. Warren L. Ropp 
Case No: Champaign App. No. 2018-CA-44; T.C. Case No. 2018-CR-123 
Panel: Donovan, Froelich, Hall 
Author: Mary E. Donovan 
Summary: Appellant’s convictions for improper handling of firearms in a motor 

vehicle, discharge of a firearm on or near prohibited premises, and 
improperly discharging a firearm at or into a habitation were not allied 
offenses of similar import and therefore were not subject to merger. 
The State adduced sufficient evidence to support appellant’s 
convictions for discharge of a firearm on or near prohibited premises 
and improperly discharging a firearm at or into a habitation. The 
verdict forms submitted to the jury were not defective. Appellant was 
found guilty of the three-year and five-year firearm specifications 
under R.C. 2941.145 and R.C. 2941.146, governed by R.C. 
2929.14(B)(1)(a) and (c), respectively, in connection with his 
conviction for improperly discharging a firearm at or into a habitation; 
the trial court did not err when it failed to merge these specifications 
for the purposes of sentencing. Appellant waived his challenge to 
the constitutionality of R.C. 2923.16(B)(1) by failing to raise the issue 
in the trial court. The record establishes that defense counsel did not 
render ineffective assistance at trial. The trial court should issue a 
nunc pro tunc order amending the judgment entry of conviction to 
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reflect that Count IV was a felony of the third degree, and this matter 
is remanded for that limited purpose. In all other respects, the 
judgment of the trial court is affirmed.  (Hall, J., concurring.) 

 

 
Case Name: State of Ohio v. Christopher R. Lyons 

Case No: Greene App. No. 2019-CA-26; T.C. Case No. 2018-CR-822 
Panel: Froelich, Hall, Welbaum 
Author: Jeffrey E. Froelich 
Summary: The trial court did not err in denying appellant’s presentence motion 

to withdraw his guilty plea, concluding that appellant did not satisfy 
the condition to receive a five-year stipulated sentence, and 
imposing seven years in prison. Counsel’s potential assignment of 
error that the trial court erred in denying defendant’s motion to 
suppress will not be considered, because Anders v. California, 386 
U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967), does not apply. 

Regardless, any error in the court’s suppression ruling was waived 
by appellant’s guilty plea. Judgment affirmed. 


