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Case Name:  State of Ohio v. Joseph L. Alltop 
Case No:  Montgomery App. No. 28852; T.C. Case No. 2020-CR-47 
Panel:    Tucker, Hall, Epley 
Author:   Christopher B. Epley 
Summary:  Appellant’s conviction for failure to register was not against the 

manifest weight of the evidence. The State complied with the 
notification requirements under R.C. 2950.06 by sending a written 
warning letter to appellant at his last known residence on the day 
following the date his registration was required and by affording the 
statutory seven-day “grace period.” There is no requirement that an 
offender actually receive the warning letter prior to arrest. Judgment 
affirmed. 

 
 
Case Name:  Grande Voiture D’Ohio La Societe Des 40 Hommes Et 8 Chevaux v. 

Montgomery County Voiture No. 34 La Societe Des 40 Hommes Et 
8 Chevaux, et al. 

Case No:  Montgomery App. Nos. 28854 & 28929; T.C. Case No. 2018-CV-
1457 

Panel:    Tucker, Hall, Epley 
Author:   Michael T. Hall 
Summary:  The trial court did not err by holding appellant in contempt and 

sanctioning him for violating an injunction that it had issued. The 
record plainly establishes appellant’s multiple violations of the court’s 
prior order. The trial court also did not err by ordering that record title 
to certain real property be corrected, because the transfer of the 
property violated the court’s injunction. Judgments affirmed. 
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Case Name:  Anthony L. Wilson v. Evans Motorworks Ohio, LLC, et al. 
Case No:  Montgomery App. No. 28839; T.C. Case No. 2018-CV-2402 
Panel:    Tucker, Donovan, Hall 
Author:   Michael T. Hall 
Summary:  The trial court did not err by entering summary judgment for appellee 

on appellant’s bailment claim. Appellant was not the owner of the 
property, so he had no claim against appellee. Judgment affirmed. 

 
Case Name:  State of Ohio v. Ne’Aarick L. Pooler 
Case No:  Montgomery App. No. 28661; T.C. Case No. 2018-CR-3325 
Panel:    Tucker, Hall, Epley 
Author:   Michael T. Hall 
Summary:  The trial court properly overruled appellant’s suppression motion, 

because he consented to a vehicle search that resulted in the 
discovery of a loaded handgun.  With regard to the State’s cross-
appeal, the trial court technically erred in imposing a sentence of 
“time served” on appellant’s fourth-degree felony conviction for 
improper handling of a firearm in a motor vehicle. The trial court 
apparently intended to and should have ordered the jail time served 
as a community control sanction, which ended upon completion of 
the jail sanction. We so modify the judgment. Therefore, a remand 
for resentencing is unnecessary.  Judgment affirmed as modified. 

 
Case Name:  State of Ohio v. Carolyn Elaine Marie Clark 
Case No:  Champaign App. No. 2020-CA-19; T.C. Case Nos. 2020-CR-13 & 

2020-CR-54 
Panel:    Tucker, Hall, Epley 
Author:   Michael T. Hall 
Summary:  The trial court did not err by ordering appellant to pay court-

appointed-counsel fees and expenses without making an explicit 
finding as to her ability to pay.  Such a finding was not required.  The 
trial court did not err by imposing a prison term rather than 
community control, by imposing the maximum term, or by imposing 
consecutive sentences. The record supported the trial court’s 
sentencing findings, and appellant’s sentence was not otherwise 
contrary to law.  Judgments affirmed. 

 
Case Name:  State of Ohio v. Darez Leon Harris 
Case No:  Clark App. No. 2020-CA-29; T.C. Case No. 2019-CR-817 
Panel:   Tucker, Donovan, Welbaum     
Author:  Jeffrey M. Welbaum 
Summary: The trial court’s judgment denying appellant’s post-sentence motion 

to withdraw his guilty plea without first holding an evidentiary hearing 
was an abuse of discretion where the decision was based, in part, 
on the trial court’s incorrect factual finding that appellant was advised 
of the maximum possible penalty for his offense before entering his 



2nd District Court of Appeals Case Summary, April 23, 2021 
 

guilty plea. Because the record establishes that the trial court 
completely failed to comply with Crim.R. 11(C)(2)(a) by not advising 
appellant of the maximum possible penalty during the plea colloquy, 
appellant’s guilty plea was not knowingly, intelligently, and voluntarily 
entered. The trial court’s judgment denying appellant’s post-
sentence motion to withdraw his guilty plea is reversed, the plea is 
vacated, and the matter is remanded for further proceedings. 

 
Case Name:  Greg Dart, et al. v. Elliott Katz, et al.  
Case No:  Montgomery App. No. 28913; T.C. Case No. 2020-CV-354 
Panel:   Donovan, Welbaum, Epley     
Author:  Jeffrey M. Welbaum 
Summary: The trial court erred in dismissing most of the claims against 

appellees for failure to state a claim. In this action, which concerned 
transfer of a property and subsequent encumbrance of the property, 
appellants stated a claim against the purchaser and other appellees 
on various claims, including breach of contract, breach of fiduciary 
duty, breach of trust, promissory estoppel, unjust enrichment, for 
imposition of a constructive trust, and tortious interference.  One 
claim, against a party for breach of trust, failed to state a claim 
because R.C. Chap. 5801 only applies to express trusts. Judgment 
affirmed in part, reversed in part, and remanded. 

 
Case Name:  State of Ohio v. Phillip A. Whaley  
Case No:  Clark App. No. 2020-CA-15; T.C. Case Nos. 2019-CR-158,  

2019-CR-387, 2019-CR-543 
Panel:   Tucker, Donovan, Welbaum     
Author:  Jeffrey M. Welbaum 
Summary: After conducting an independent review of the record as required by 

Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 
(1967), we find no issues with arguable merit for appellant to 
advance on appeal.  Appellant’s claims that his trial counsel provided 
ineffective assistance by failing to accurately advise him of the terms 
of the State’s plea offer and by refusing to file a motion to withdraw 
the guilty plea on his behalf lack arguable merit.  Judgments affirmed. 

 
Case Name:  Janice Couch, et al. v. Dayton Pain Center, LLC, et al. 
Case No:  Montgomery App. No. 28891; T.C. Case No. 2019-CV-1499 
Panel:   Tucker, Hall, Epley 
Author:  Michael L. Tucker 
Summary: The trial court did not abuse its discretion by refusing to admit 

deposition testimony offered by a physician related to the standard 
of care applicable to the treatment provided to appellant by 
appellees.  Although the physician was qualified to offer certain 
expert opinions, the record did not establish his qualification for 
purposes of Evid.R. 601(E) to testify about the standard of care.  
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Furthermore, even if the trial court erred by refusing to admit the 
testimony, any such error was harmless because the standard of 
care was not at issue.  In addition, the trial court did not err by 
informing the jury that one of the appellees would be absent from trial 
as the result of a medical necessity.  The trial court instructed the 
jury that it should not allow sympathy to influence its deliberations, 
and the jury is presumed to have followed the trial court’s 
instructions.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Randy L. Sellars, Jr. 
Case No:  Montgomery App. No. 28860; T.C. Case Nos. 2017-CR-2432/2 &  

2017-CR-2573/2 
Panel:   Tucker, Donovan, Welbaum       
Author:  Mary E. Donovan 
Summary: The trial court did not err when it overruled appellant’s petitions for 

post-conviction relief without conducting a hearing.  Appellant’s 
speedy-trial argument was barred by res judicata because he did not 
raise the argument on direct appeal.  Appellant waived his additional 
claim of ineffective assistance of counsel -- claiming that he was 
promised a sentence of less than ten years but received an 
aggregate sentence of 20 years -- because he did not raise this issue 
in the petition filed in the trial court.  Appellant’s argument that the 
trial court erred when it denied his request for the release of the 
transcript of the grand jury proceedings is moot; that request related 
to his speedy trial argument, which is barred by res judicata.  Finally, 
claims alleging the ineffective assistance of appellate counsel are not 
cognizable in post-conviction proceedings.  Judgments affirmed. 

 
 
   

 
 
      
  
 
                                     


