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Case Name:   In re D.M.S.   
Case No:    Montgomery App. No. 28783; T.C. Case No. 2019-5809  
Panel:     Tucker, Donovan, Welbaum  
Author:    Michael L. Tucker  
Summary:  

  
  

 The State filed a motion in the juvenile court seeking the discretionary 
bindover of the 17-year-old appellee so that he could be prosecuted 
as an adult, because he committed an act which, if committed by an 
adult, would constitute the offense of reckless homicide.  Following 
the required probable cause hearing, the juvenile court found that the 
State had not established probable cause that appellee’s conduct, if 
committed by an adult, would constitute the crime of reckless 
homicide.  The trial court erred, because the State introduced 
sufficient evidence on each element of reckless homicide to establish 
probable cause that appellee committed the offense of reckless 
homicide.  Judgment reversed and remanded. (Donovan, J., 
dissenting.)  

Case Name:   State of Ohio v. Daniel Penwell  
Case No:    Clark App. No. 2019-CA-74; T.C. Case No. 2018-CR-73  
Panel:     Tucker, Donovan, Welbaum  
Author:    Michael L. Tucker  
Summary:  The trial court did not err by overruling appellant’s motion to suppress  

evidence obtained as a result of appellant’s encounter with two police 
officers and a search of his person.  Under the circumstances, the 
officers’ interaction with appellant was a consensual encounter, and 
irrespective of the fact that the search occurred while appellant lay 
on a bed in a corridor in a hospital’s emergency department, 
appellant’s consent to the search was voluntary.  Judgment affirmed. 
(Donovan, J., dissenting.)  
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Case Name:   Larry G. Harris, et al. v. Sunsong Holdings, Inc., et al.  
Case No:    Montgomery App. No. 28645; T.C. Case No. 2016-CV-5530  
Panel:     Tucker, Donovan, Welbaum  
Author:    Michael L. Tucker  
Summary:  

  

 The trial court’s judgment was not against the manifest weight of the 
evidence, and it did not err in its application of the law by finding that 
appellants had misrepresented material facts and concealed material 
information from appellees in connection with appellees’ acquisition of 
appellants’ business.  Although certain misrepresentations consisted 
partly of forecasts and projections regarding the future performance 
of appellants’ business, the misrepresentations also consisted partly 
of statements regarding past and present facts.  The record 
additionally supported the trial court’s findings that appellees 
justifiably relied on appellants’ misrepresentations and that appellants 
breached their purchase contract with appellees.  Furthermore, the 
trial court did not err by awarding damages in reliance on the 
testimony of appellees’ expert witness, who calculated appellees’ 
damages based upon accepted references and methods.  Finally, the 
trial court did not err by including attorney’s fees and prejudgment 
interest in the award.  Judgment affirmed.  
 

Case Name:   In re J.K.O.   
Case No:  Montgomery App. No. 28899; T.C. Case Nos. 2019-3814 and 2020-

909  
Panel:     Tucker, Donovan, Hall  
Author:    Michael L. Tucker  
Summary:  

  

Appellant, a juvenile, was in detention on an alleged probation 
violation while awaiting adjudication on new charges.  The juvenile 
court ultimately committed appellant to the Department of Youth 
Services on the new charges, without imposing additional time in 
detention on the probation violation.  Under these circumstances, the 
juvenile court did not err by not granting appellant jail-time credit on 
the new charges.  But the juvenile court did err by not including in the 
commitment order the fact that appellant was not granted any jailtime 
credit.  Judgment affirmed; remanded to the trial court for entry of a 
nunc pro tunc order correcting the clerical error.  
 
 

Case Name:   State of Ohio v. Franco Villella  
Case No:    Montgomery App. No. 28906; T.C. Case No. 2018-CR-4699  
Panel:     Donovan, Welbaum, Epley         
Author:    Mary E. Donovan  
Summary:  The trial court did not err in overruling appellant’s motion to suppress.   

The record reflects that appellant was thoroughly advised of his 
Miranda rights before any questioning occurred, and he knowingly, 
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intelligently, and voluntarily waived those rights.  The sentence 
imposed was not contrary to law, and the trial court did not err in 
imposing sentence.  Judgment affirmed.  

   
   
Case Name:    Lewis Q. Carter et al. v. Pristine Senior Living and Post-Acute Care, 

et al.  
Case No:     Montgomery App. No. 28877; T.C. Case No. 2018-CV-2214  
Panel:       Tucker, Hall, Epley  
Author:      Michael T. Hall  
Summary:    

  

 The trial court did not err by granting summary judgment for appellees 
on appellants’ claim for defamation. The allegedly defamatory 
statements, made in a report to police of criminal activity, were 
entitled to qualified privilege. There was no evidence that the 
statements were motivated by actual malice. Judgment affirmed.  
 
 

Case Name:    Ronald A. Waker v. Holly A. Lawson, et al.   
Case No:     Montgomery App. No. 28692; T.C. Case No. 2018-CV-4218  
Panel:       Tucker, Hall, Epley  
Author:      Michael T. Hall  
Summary:     The trial court did not err in entering summary judgment in favor of 

appellee on appellant’s foreclosure complaint and on appellee’s 
counterclaims to quiet title and for slander of title. Because appellant 
failed to prove the existence of an underlying debt secured by his 
mortgage, he cannot prove a default and, therefore, cannot foreclose 
on the mortgage. The trial court correctly found that appellee was 
entitled to a decree of quiet title where appellant’s mortgage and 
mechanic’s lien were unenforceable. The invalid mortgage and 
mechanic’s lien also supported the trial court’s slander-of-title 
determination. Judgment affirmed. 

Case Name:    Kathleen Perry Anderson v. Olivia Clark, et al.  
Case No:     Montgomery App. No. 28791; T.C. Case No. 2019-CV-1348  
Panel:       Donovan, Hall, Welbaum  
Author:  Michael T. Hall 
Summary:      The trial court did not err by entering judgment against appellant on 

her complaint in foreclosure. The record contained competent, 
credible evidence to support the court’s findings that appellant failed 
to prove appellee’s default. Regarding the trial court’s finding that 
appellant failed to prove the amount due under the promissory note, 
given the absence of proof of default, proof of the amount due was 
unnecessary.  The judgment is modified to exclude conclusions about 
the insufficiency of evidence of the amount due. Judgment affirmed 
as modified. 
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Case Name:   Janice M. Hanahan, Executor of the Estate of James P.  
McCloskey, Deceased v. DPA Development, LLC, et al.   

Case No:    Montgomery App. No. 28864; T.C. Case No. 2018-CV-1018  
Panel:     Donovan, Welbaum, Epley      
Author:    Jeffrey M. Welbaum  
Summary:   The trial court erred in incorporating a contractual right of first refusal  

into a court order describing the parties’ settlement agreement.  The 
right of refusal was unlimited and therefore violated the rule against 
perpetuities.  The trial court also erred when it added some terms to 
another right of refusal provision, because the terms were not implied 
in the settlement agreement nor were they matters of custom and 
practice.  However the agreement can be modified by deleting the 
offending language and by including terms that are implied or 
supported by custom and practice.  Judgment affirmed in part, 
reversed in part, modified, and remanded for further proceedings.    

 


