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Case Name:  Chad Evans dba CEEW Properties, LLC v. Michelle Evans  
Case No:  Greene App. No. 2022-CA-5; T.C. Case No. CVF2100132 
Panel:    Welbaum, Epley, Lewis 
Author:   Ronald C. Lewis 
Summary:  The trial court erred in granting judgment in favor of a brother 

(appellee) against his sister (appellant) based on an alleged oral 
contract to reimburse funeral expenses, where both the magistrate 
and the trial court explicitly relied on evidence that the sister 
promised to reimburse her brother after he had made the payment.  
However, since the record contains evidence that the sister’s 
promise to reimburse also was made before the brother’s payment 
of funeral expenses, the matter will be remanded for the trial court to 
determine, in the first instance, whether the preponderance of the 
evidence establishes that the sister also made her promise to 
reimburse her brother before he made the payment to the funeral 
home.  Judgment reversed and remanded.  

 
Case Name:  State of Ohio v. Noah Matthew Burke 
Case No:  Montgomery App. No. 29256; T.C. Case No. 2020-CR-2878 
Panel:   Tucker, Welbaum, Lewis    
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in denying appellant’s motion to suppress, 

as the police did not improperly extend the duration of a lawful stop 
of appellant’s vehicle.  Moreover, police may detain a stopped driver 
beyond a normal time frame if they encounter additional facts giving 
rise to a reasonable, articulable suspicion of criminal activity beyond 
that which prompted the initial stop.  Such facts existed here.  The 
police officer also had probable cause to search based on his 
observation of marijuana shakes on appellant’s person, his 
perception of a marijuana odor emanating from appellant’s person 
and the car trunk, and appellant’s admission that he had smoked 
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marijuana earlier in the evening, which all occurred before a dog 
alerted to drugs during a free-air sniff.  Given these holdings, it is 
unnecessary to consider whether a dog’s free-air sniff is insufficient 
grounds for probable cause due to the legalization of hemp or 
medical marijuana, which may result in the dog’s inability to 
distinguish between legal and illegal substances.  Judgment 
affirmed.  

 
Case Name:  Animal Control v. Nicole M. Keller 
Case No:  Greene App. Nos. 2021-CA-34, 2021-CA-35, 2021-CA-36;  
   T.C. Case Nos. CRB2100837A, CRB2100966A, CRB2100966B,  
   CRB2100965A, CRB2100965B 
Panel:   Tucker, Donovan, Epley     
Author:  Michael L. Tucker 
Summary: The trial court erred in journalizing sentences in three cases that 

differed from the sentences it had pronounced at the appellant’s 
sentencing hearing. Judgments reversed and remanded for 
resentencing.    

 
Case Name:  State of Ohio v. Elizabeth A. Graf 
Case No:  Montgomery App. No. 29202; T.C. Case No. 2021-CRB-1933 
Panel:   Tucker, Donovan, Epley     
Author:  Michael L. Tucker 
Summary: The trial court erred in overruling appellant’s Crim.R. 33 new-trial 

motion. The trial court violated appellant’s due-process right to a fair 
trial by improperly evaluating the credibility of her trial testimony 
based on its prior out-of-court observations of her behavior. 
Judgment reversed and remanded for a new trial.  

    
Case Name:  State of Ohio v. Anthony E. Gause 
Case No:  Montgomery App. No. 29162; T.C. Case No. 2020-CR-1616 
Panel:   Tucker, Donovan, Epley       
Author:  Mary E. Donovan 
Summary: The warrantless pinging of appellant’s cellphone was permissible 

because exigent circumstances existed, namely that appellant had 
shot the victim in front of two witnesses and fled the scene.  Because 
exigent circumstances existed justifying the warrantless “ping” of 
appellant’s cellphone, trial counsel’s decision not to file a motion to 
suppress the cellphone site location information was not 
unreasonable and did not constitute ineffective assistance of 
counsel.  Appellant’s conviction for murder was not against the 
manifest of the evidence; the evidence at trial established that 
appellant was the individual who fired the gun used to kill the victim.  
Judgment affirmed. 
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Case Name: State of Ohio v. David Boyle 
Case No:  Greene App. No. 2022-CA-7; T.C. Case No. 2013-CR-42 
Panel:   Tucker, Donovan, Epley       
Author:  Mary E. Donovan 
Summary: Appellant’s “Motion for Fraud Upon the Court” was correctly 

construed by the trial court as a petition for post-conviction relief.  It 
was both successive and untimely, as it was filed over eight years 
after his conviction.  Furthermore, because the untimeliness of 
appellant's motion was not excused under R.C. 2953.23(A), the trial 
court lacked jurisdiction to consider it and properly overruled it on 
that basis.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Deverono J. Somerset  
Case No:  Montgomery App. No. 29249; T.C. Case No. 2019-CR-3517/3 
Panel:    Tucker, Donovan, Epley 
Author:   Christopher B. Epley 
Summary:  After conducting an independent review of the record as required by 

Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 
(1967), the court finds the appeal is frivolous and there are no issues 
with arguable merit for appeal. Judgment affirmed.  

 
Case Name:  State of Ohio v. Diondra Gray  
Case No:  Montgomery App. No. 29320; T.C. Case No. 2021-CRB-2958 
Panel:    Tucker, Donovan, Epley 
Author:   Christopher B. Epley 
Summary:  Appellant’s conviction on two counts of menacing was supported by 

sufficient evidence and was not against the manifest weight of the 
evidence. Judgment affirmed.  

 
 
 
 


