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Case Name:  State of Ohio v. George L. Clark 
Case No:  Montgomery App. No. 28972; T.C. Case No. CRB2001432 
Panel:   Donovan, Hall, Welbaum      
Author:  Mary E. Donovan 
Summary: Appellant’s conviction for criminal damaging was not against the 

manifest weight of the evidence.  Judgment affirmed. 
 
Case Name:  State of Ohio v. William D. Jones 
Case No:  Montgomery App. No. 28977; T.C. Case No. 2019-CR-1801 
Panel:    Donovan, Welbaum, Epley 
Author:   Christopher B. Epley 
Summary: The trial court did not abuse its discretion when it overruled 

appellant’s motion to suppress, as he was not unlawfully seized and 
voluntarily consented to DNA collection. The trial court also did not 
err when it overruled appellant’s motion in limine seeking to exclude 
fingerprint evidence or when it did not give an Evid.R. 404(B) 
instruction, because he waived the arguments by not objecting at 
trial. Finally, the court did not err when it overruled appellant’s motion 
for a mistrial because, if there was error, he invited it. Judgment 
affirmed.  (Donovan, J., concurring in judgment only.) 

 
Case Name:  State of Ohio v. Michael Rayshawn Allen 
Case No:  Montgomery App. No. 28874; T.C. Case Nos. 2018-CR-3653 &  
                    2019-CR-229 
Panel:    Donovan, Welbaum, Epley 
Author:   Christopher B. Epley 
Summary:  After the denials of his motions to suppress, appellant was convicted, 

in two separate cases, of carrying a concealed weapon and improper 
handling of a firearm in a motor vehicle.  The trial court did not err in 
denying the motions to suppress.  In the first case, the officers 
lawfully stopped appellant for jaywalking and conducted a pat down 
for weapons, during which a firearm was found in appellant’s pants 

http://www.supremecourt.ohio.gov/rod/docs/?source=2
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pocket.  In the second case, the officers approached appellant’s 
parked vehicle and saw through the car window, in plain view, a 
firearm on the rear floorboard.  Judgments affirmed. (J. Donovan, 
concurring with the majority in Case No. 2019-CR-229 and 
concurring separately in Case No. 2018-CR-3653.) 

 
Case Name: Horenstein, Nicholson & Blumenthal, L.P.A. v. Jack R. Hilgeman, et 

al. 
Case No:  Montgomery App. Nos. 28581 and 28838;  

T.C. Case No. 2017-CV-2666 
Panel:   Tucker, Hall, Welbaum    
Author:  Jeffrey M. Welbaum 
Summary: The trial court erred by finding in appellees’ favor on their claims for 

defamation and false light.  A law firm’s complaint and an affidavit 
filed in support of a temporary restraining order were absolutely 
privileged, and appellees’ counterclaims did not state a cause of 
action, because the alleged defamatory statements bore some 
reasonable relation to the judicial proceeding.  As to statements that 
the firm’s attorney made in a newspaper article and in a “tweet,” even 
if these statements were considered defamatory, the law firm would 
be vicariously liable only if it authorized or ratified the statements.  
However, there was no evidence that the firm did so.  Furthermore, 
the statements in a newspaper article and in the tweet were not 
defamatory as a matter of law, under the totality of the circumstances 
and reading the statements in the context of the publication and how 
a reasonable reader would interpret them.  In light of these 
conclusions, the trial court erred in awarding prejudgment and post-
judgment interest on the counterclaim. 

  
There was competent, credible evidence to support the trial court’s 
finding that the law firm and its attorney engaged in frivolous conduct 
concerning trade secret and fraud claims against appellees.  
However, the court’s decision to assess fees from the date the 
complaint was filed was not supported by competent evidence and 
was not based on sound reasoning. Under R.C. 2323.51(A)(2)(a)(iii), 
parties only need minimal support for their allegations to avoid a 
finding of frivolous conduct;  parties are allowed to investigate the 
truth of allegations or factual contentions.  However, if parties persist 
in relying on the allegations after it becomes clear that they are 
unsupported by evidence, then they have engaged in frivolous 
conduct.  Here, the law firm and its attorney knew at a certain point 
in the litigation that its fraud and trade secret claims against 
appellees were unsupported by the evidence, and attorney fees and 
costs were properly assessed only after that date.   In addition, the 
trial court erred in awarding appellees attorney fees for work a co-
defendant attorney performed on his own claims.  The law firm and 
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its attorney did not engage in frivolous conduct with respect to that 
defendant.  Furthermore, the use of the word “attorney” in R.C. 
2323.51 connotes an agency relationship between two parties; 
therefore, fees an attorney might charge himself are not “attorney 
fees.”  Appellees may, however, be entitled to fees for work that their 
co-defendant performed solely on their behalf for the fraud and trade 
secrets claims (in addition to their retained attorney’s fees for those 
claims), if they can establish that they were “legally obligated” to pay 
their co-defendant attorney fees.    
      
Because some claims in the merit judgment were not appealed 
and/or were not assigned error, that judgment is affirmed in part and 
reversed in part. The judgment on the claims for prejudgment 
interest, post-judgment interest, and attorney fees for frivolous 
conduct is affirmed in part and reversed in part and is remanded for 
further proceedings with respect to the amount of attorney fees to be 
awarded. (Hall, J., concurring in part and dissenting in part.) 
 

Case Name:  Bernard Joseph Rose, M.D. v. Michael Joseph Primc, M.D., et al. 
Case No:  Montgomery App. No. 29025; T.C. Case No. 2020-CV-2014 
Panel:   Donovan, Welbaum, Epley     
Author:  Jeffrey M. Welbaum 
Summary: Appellant’s claims against medical doctors and a rehab center were 

medical claims under R.C. 2305.113(E)(3), not claims for bodily 
injury due to exposure to hazardous or toxic chemicals.  The one-
year statute of limitations in R.C. 2305.113(A) therefore applied.  The 
trial court correctly found appellant’s medical claims barred because 
the cause of action accrued more than one year before appellant filed 
his original complaint.  In addition, appellant failed to refile his 
medical claims until 21 months after the original claims were 
dismissed, and requirements for application of the savings statute, 
R.C. 2305.19(A), were not satisfied.  However, R.C. 2305.19(A) did 
not even apply.  A plaintiff may not take advantage of R.C. 
2305.19(A) to refile a medical claim after the applicable one-year 
statute of limitations has expired if the four-year statute of repose for 
medical claims in R.C. 2305.113(C) has expired.  Here, the one-year 
statute of limitations had expired and the four-year time period in 
R.C. 2305.113(C) had expired before appellant refiled his medical 
action. Finally, appellant could not salvage his medical claims based 
on tolling under R.C. 2305.16, because he failed to meet his burden 
concerning whether he was “of unsound mind” when the cause of 
action accrued or thereafter.  As a result, there were no genuine 
issues of material fact on this issue, and the trial court properly 
dismissed the case with prejudice.  Judgment affirmed.  
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Case Name:  Bernard Joseph Rose, M.D. v. Andrew Tievsky, M.D., et al. 
Case No:  Montgomery App. No. 29024; T.C. Case No. 2020-CV-2018 
Panel:   Donovan, Welbaum, Epley     
Author:  Jeffrey M. Welbaum 
Summary: Appellant’s claims were medical claims under R.C. 2305.113(E)(3), 

and were not claims for bodily injury due to exposure to hazardous 
or toxic chemicals or claims for negligence.  As a result, the trial court 
correctly held that the one-year statute of limitations in R.C. 
2305.113(A) applied. The trial court also did not err in fixing the date 
upon which appellant’s cause of action accrued, which was several 
years before appellant refiled the medical claims at issue in this 
action.  Furthermore, appellant could not salvage his claims based 
on tolling under R.C. 2305.113(C) and R.C. 2305.16, because there 
were no genuine issues of material of fact concerning whether 
appellant was of unsound mind when the cause of action accrued or 
thereafter.   

 
The trial court incorrectly found that appellant’s medical claims were 
barred because he failed to refile them until 21 months after the 
original claims were dismissed, and that, as a result, the 
requirements of the savings statute in R.C. 2305.19(A) were not 
satisfied.  However, this error was harmless because R.C. 
2305.19(A) did not apply under the circumstances of this case insofar 
as appellant’s claims were barred by R.C. 2305.113(C).  Specifically, 
R.C. 2305.113(C) is a statute of repose that bars any medical claims 
that are not filed within four years after the acts or omissions causing 
an injury.  A plaintiff, therefore, may not take advantage of the 
savings statute in R.C. 2305.19(A) to refile a medical claim after the 
applicable one-year statute of limitations in R.C. 2305.113(A) has 
expired if the four-year statute of repose for medical claims has also 
expired.   
 
Here, appellant’s claims were barred because the one-year statute 
of limitations and the four-year repose period had both expired before 
he refiled his complaint. Consequently, the savings provision in R.C. 
2305.19(A) could not apply at all, even if the refiling had been timely 
under that statute.  
 
The trial court also did not err in dismissing appellant’s action 
because appellant failed either to file an affidavit of merit under 
Civ.R. 10(D)(2) or to ask for an extension of time to do so.  Finally, 
the trial court did not err in requiring proof beyond the complaint’s 
allegations, as the case was before it on summary judgment, and the 
court did not err in considering the evidence.  Judgment affirmed.  
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Case Name:  State of Ohio v. Jamarko E. Walker, Jr. 
Case No:  Montgomery App. No. 28970; T.C. Case No. 2016-CR-3361/2 
Panel:   Tucker, Welbaum, Epley     
Author:  Michael L. Tucker 
Summary:  The trial court did not abuse its discretion by overruling appellant’s  
   petition for postconviction relief.  Judgment affirmed.   
 
Case Name:  Selena R. Saunders v. Greater Dayton Regional Transit Authority 
Case No:  Montgomery App. No. 28942; T.C. Case No. 2019-CV-4965 
Panel:   Tucker, Welbaum, Epley 
Author:  Michael L. Tucker 
Summary: The trial court erred by entering summary judgment under Civ.R. 56 

on appellant’s claim of sex discrimination because the evidence did 
not eliminate any genuine issue of material fact regarding the 
comparability of three male co-workers who were allegedly treated 
more favorably by appellee, or regarding the validity of appellee’s 
purportedly nondiscriminatory reasons for its comparatively less 
favorable treatment of appellant.  Regarding appellant’s claim of 
disability discrimination, however, the trial court did not err by 
entering judgment under Civ.R. 56.  Appellant, who alleges that 
appellee terminated her employment because she was disabled, 
failed to present evidence sufficient to create a genuine issue of 
material fact with respect to her alleged inability to perform the 
essential functions of her position at the time of her termination.  In 
addition, the trial court did not err by entering summary judgment on 
appellant’s claim for retaliation, because appellant failed to present 
evidence sufficient to create any genuine issue of material fact with 
respect to the alleged causal connection between her engaging in 
protected activity and appellee’s termination of her employment.  
Judgment affirmed in part and reversed in part. 

  
  
 
 

 
 
 
 
   


